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Period for Reply 

A SHORTENED STATUTORY PERIOD FOR REPLY IS SET TO EXPIRE 2 MONTH(S) OR THIRTY (30) DAYS, 
WHICHEVER IS LONGER, FROM THE MAILING DATE OF THIS COMMUNICATION. 

- Extensions of time may be available under the provisions of 37 CFR 1 .1 36(a). In no event, however, may a reply be timely filed 
after SIX (6) MONTHS from the mailing date of this communication. 

- If NO period for reply is specified above, the maximum statutory period will apply and will expire SIX (6) MONTHS from the mailing date of this communication. 

- Failure to reply within the set or extended period for reply will, by statute, cause the application to become ABANDONED (35 U.S.C. § 133). 
Any reply received by the Office later than three months after the mailing date of this communication, even if timely filed, may reduce any 
earned patent term adjustment. See 37 CFR 1.704(b). 

Status 

1 Responsive to communication(s) filed on 28 October 2004 . 
2a)D This action is FINAL. 2b)D This action is non-final. 

3) 03 Since this application is in condition for allowance except for formal matters, prosecution as to the merits is 

closed in accordance with the practice under Ex parte Quayle, 1935 CD. 11, 453 O.G. 213. 

Disposition of Claims 

4) £3 Claim(s) 1-32 is/are pending in the application. 

4a) Of the above claim(s) is/are withdrawn from consideration. 

5) I3 Claim(s) 1-32 is/are allowed. 

6) D Claim(s) is/are rejected. 

7) D Claim(s) is/are objected to. 

8) D Claim(s) are subject to restriction and/or election requirement. 

Application Papers 

9) 13 The specification is objected to by the Examiner. 

10) E1 The drawing(s) filed on 01 November 2004 is/are: a)D accepted or b)[x] objected to by the Examiner. 

Applicant may not request that any objection to the drawing(s) be held in abeyance. See 37 CFR 1 .85(a). 
Replacement drawing sheet(s) including the correction is required if the drawing(s) is objected to. See 37 CFR 1.121(d). 

1 1) [X] The oath or declaration is objected to by the Examiner. Note the attached Office Action or form PTO-152. 

Priority under 35 U.S.C. § 119 

12) D Acknowledgment is made of a claim for foreign priority under 35 U.S.C. § 1 19(a)-(d) or (f). 
a)D All b)D Some * c)D None of: 

1 .□ Certified copies of the priority documents have been received. 

2. D Certified copies of the priority documents have been received in Application No. . 

3. D Copies of the certified copies of the priority documents have been received in this National Stage 

application from the International Bureau (PCT Rule 17.2(a)). 
* See the attached detailed Office action for a list of the certified copies not received. 



Attach ment(s) 

1) Notice of References Cited (PTO-892) 

2) CI Notice of Draftsperson's Patent Drawing Review (PTO-948) 

3) ^ Information Disclosure Statement(s) (PTO-1449 or PTO/SB/08) 

Paper No(s)/Mail Date 3x. 



4) d Interview Summary (PTO-413) 

Paper No(s)/Mail Date. . 

5) □ Notice of Informal Patent Application (PTO-152) 

6) □ Other: . 



U.S. Patent and Trademark Office 
PTOL-326 (Rev. 7-05) 



Office Action Summary 



Part of Paper No./Mail Date 20050930 



Application/Control Number: 10/669,030 
Art Unit: 2878 



Page: 2 



DETAILED ACTION 

Information Disclosure Statement 

1 . As set forth in MPEP § 609: 

37 CFR 1.98(b) requires that each item of information in an IDS be 
identified properly. U.S. patents must be identified by the inventor, patent number, 
and issue date. U.S. patent application publications must be identified by the 
applicant, patent application publication number, and publication date. U.S. 
applications must be identified by the inventor, the eight digit application number 
(the two digit series code and the six digit serial number), and the filing date. If a U.S. 
application being listed in an IDS has been issued as a patent, the applicant should 
list the patent in the IDS instead of the application. Each foreign patent or published 
foreign patent application must be identified by the country or patent office which 
issued the patent or published the application, an appropriate document number, and 
the publication date indicated on the patent or published application. Each 
publication must be identified by publisher, author (if any), title, relevant pages of the 
publication, date and place of publication. The date of publication supplied must 
include at least the month and year of publication, except that the year of publication 
(without the month) will be accepted if the applicant points out in the information 
disclosure statement that the year of publication is sufficiently earlier than the 
effective U.S. filing date and any foreign priority date so that the particular month of 
publication is not in issue. The place of publication refers to the name of the journal, 
magazine, or other publication in which the information being submitted was 
published. 

2. Where the IDS citations are submitted but not described, the examiner is only responsible 
for cursorily reviewing the references. The initials of the examiner on the PTO-1449 indicate only 
that degree of review unless the reference is either applied against the claims, or discussed by the 
examiner as pertinent art of interest, in a subsequent office action. See Guidelines for Reexamination 
of Cases in View of In re Portola Packaging, Inc., 110 F.3d 786, 42 USPQ2d 1295 (Fed. Cir. 1997), 64 
FR at 15347, 1223 Off. Gaz. Pat. Office at 125 (response to comment 6). Consideration by the 
examiner of the information submitted in an IDS means that the examiner will consider the 
documents in the same manner as other documents in Office search files are considered by the 
examiner while conducting a search of the prior art in a proper field of search. The initials of the 
examiner placed adjacent to the citations on the PTO-1449 or PTO/SB/08A and 08B or its 



Application/Control Number: 10/669,030 
Art Unit: 2878 



Page: 3 



equivalent mean that the information has been considered by the examiner to the extent noted 

above. MPEP § 609 (Eighth Edition, August 2001). 
Oath/Declaration 

3. The oath or declaration is defective. A new oath or declaration in compliance with 37 

CFR 1.67(a) identifying this application by application number and filing date is required. See MPEP 
§§ 602.01 and 602.02. 

The oath or declaration is defective because: 

It is not plainly and legibly written either by a typewriter or machine printer in 
permanent dark ink or its equivalent, as required under 37 CFR 1.52(a)(l)(iv). 

4. When applicant states that the post office address is the "same" as residence applicant's 
representative should keep in mind that a "residence" is a city and state or foreign country. The 
superfluous information given for residence is accepted as constituting a mailing address. The Office 
has been able to discern the city and state or foreign country of residence from the information 
supplied. See the requirements of 37 CFR 1.63(c)(1) as amended effective November 7, 2000. 
Drawings 

5. The drawings are objected to because the symbol for the unit angstrom is set forth as "A". 
Corrected drawing sheets in compliance with 37 CFR 1.121(d) are required in reply to the Office 
action to avoid abandonment of the application. Any amended replacement drawing sheet should 
include all of the figures appearing on the immediate prior version of the sheet, even if only one 
figure is being amended. The figure or figure number of an amended drawing should not be labeled 
as "amended." If a drawing figure is to be canceled, the appropriate figure must be removed from 
the replacement sheet, and where necessary, the remaining figures must be renumbered and 
appropriate changes made to the brief description of the several views of the drawings for 
consistency. Additional replacement sheets may be necessary to show the renumbering of the 
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remaining figures. Each drawing sheet submitted after the filing date of an application must be 
labeled in the top margin as either "Replacement Sheet" or "New Sheet" pursuant to 37 CFR 
1.121(d). If the changes are not accepted by the examiner, the applicant will be notified and 
informed of any required corrective action in the next Office action. The objection to the drawings 
will not be held in abeyance. 

Specification 

6. The lengthy specification has not been checked to the extent necessary to determine the 
presence of all possible minor errors. Applicant's cooperation is requested in correcting any errors 
of which applicant may become aware in the specification. 

7. The disclosure is objected to because of the following informalities: paragraph [0001] 
missing application numbers; paragraph [0077], the symbol for the unit temperature degree Celsius is 
°C so it is inappropriate both that there is no space between the value and the symbol and that there 
is a space within the symbol; paragraph [0119], a superscript zero is used instead of the degree 
symbol for angle. 

Appropriate correction is required. 

8. Section 608.01 of the MPEP states in part: 

In order to minimize the necessity in the future for converting dimensions... 
to the metric system of measurements when using printed patents... all patent 
applicants should use the metric (S.I.) units followed by the equivalent English units 
when describing their inventions.... 

The Assistant Secretary and Commissioner of Patents and Trademark strongly reiterated and 
emphasized strong encouragement for patent applicants to use the metric system in patent 
applications in a message appearing at 1135 O.G. 55 dated February 18, 1992. At some future time, 
the USPTO will consider making it a requirement. 

Note the use of the angstrom (paragraph [0041] and elsewhere) and the micron (paragraph 

[0077] and elsewhere). The Examiner is unable to require the use of SI units. 
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Claim Objections 

9. Claim 8 establishes that the optical response data set is obtained through the use of a 
reflectometer. Accordingly, the reflectivity data obtained by claims 14 and 15 is through the use of 
the established reflectometer and not "a" reflectometer. 

Response to Submission(s) 

10. The amendment filed October 28, 2004 has been entered. The amendment refers to claims 
1-88. The original papers of September 23, 2003 have only claims 1-32. 

11. This application has been published as US2005/0001173A1 on January 6, 2005. 
Allowable Subject Matter 

12. Claims 1-32 are allowed. 

13. The following is a statement of reasons for the indication of allowable subject matter: in 

combination with steps and elements recited, the requirement that the characteri2ation of a property 

occurs by weighting is not suggested. 
Conclusion 

14. The prior art made of record and not relied upon is considered pertinent to applicant's 
disclosure. Forouhi et aL (US006710865B2), Olsen etal (US006313466B1), Ziger (US005607800A), 
and Kondo (US004984894A) represent disclosures of methods and apparatus operating above 200 
nanometer. 

15. Any inquiry concerning this communication or earlier communications from the examiner 
should be directed to Constantine Hannaher whose telephone number is (571) 272-2437. The 
examiner can normally be reached on Monday-Friday with flexible hours. 
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If attempts to reach the examiner by telephone are unsuccessful, the examiner's supervisor, 
David P. Porta can be reached on (571) 272-2444. The fax phone number for the organization 
where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the Patent 
Application Information Retrieval (PAIR) system. Status information for published applications may 
be obtained from either Private PAIR or Public PAIR. Status information for unpublished 
applications is available through Private PAIR only. For more information about the PAIR system, 
see http://pair-direct.uspto.gov/. Should you have questions on access to the Private PAIR system, 
contact the Electronic Business Center (EBC) at 866-217-9197 (toll-free). 



Constantino Hannaher 
Primary Examiner 



